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L Introduction

This is an appeal from the court granting a defense

motion for summary judgment and the Court denying the

plaintiff' s motion for order to reconsider. 

II. Assignments of Error

1. The Court have granted summary judgment motion of

defendant after refusing the consider plaintiff' s

pleadings. 

2. The Court would not reconsider its prior ruling and

consider plaintiff' s pleadings for motion to reconsider. 

Issues Pertaining to Assignments of Error

1. When the Court granted summary judgment motion by

the defendant, should the Court have, prior to granting

the order, considered the pleadings filed by plaintiff, 

even though the pleadings were filed late? If the Court

had considered the plaintiff' s pleadings would the Court

have granted summary judgment? 

2. When the Court would not reconsider its prior ruling and

refused to consider plaintiff' s pleadings regarding the
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motion to reconsider should the Court have summarily

refused to consider plaintiff' s pleadings? If the Court had

considered plaintiff' s pleadings would the Court have

reversed its prior ruling and considered plaintiff' s

original responsive pleadings and denied the defendant' s

motion for summary judgment? 

III. Statement of the Case

On October
3rd

defendant filed motion for summary

judgment. CP 1 - 12. Attached to the Defendant' s motion was a

declaration of the defendant, Jian Song ( CP 22 -28) and a

declaration of Robert Mannheimer. CP 13 -21. The hearing on

defendant' s motion for summary judgment was set for

November 8, 2013. Plaintiff filed it' s response on November 4. 

CP 32 -44. Attached to plaintiff's response were the affidavits of

Jim Harris, Sheena Hudson and Susan Montez. CP 45, 46, 47, 

48, 49. Plaintiff filed an additional declaration of Ronald D. 

Ness on November 7`
h. 

CP 66 -67. The hearing was held on

November
8th

and the Court granted defendant' s motion for

summary judgment. RP November 8`
h, 

page 7, CP 68 -70. 
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Plaintiff filed a motion to reconsider the Court' s order granting

summary judgment on November
18th. 

CP 29 -31. Defendant

filed opposition to motion to reconsider on November
26th. 

CP

95 -103. The hearing on the motion to reconsider was held

December
13th

and Court denied the motion. CP 107, RP

December
13th, 

page 4. Notice of Appeal to the Court' s orders

was timely filed on December
2nd. 

Factual Background Regarding Service: 

The plaintiff filed this action in Pierce County Superior

Court on April 25, 2013. Subsequent to filing the action, 

plaintiff retained private investigator, James Harris, to serve the

summons and complaint on Jian Song. CP 45 -46. The address

that was provided to plaintiff for Mr. Song was 1502 N. Steele

Street Apt. C in Tacoma, Washington. This address was

provided in the police traffic collision report and was the

address for the registered owner information for a 1997 Toyota

Land Cruiser. CP 32 -44. ( Exhibit A, line 6 and line 13 and 14). 

Mr. Harris attempted to serve Mr. Song at the address of 1502

N. Steele Street. He was advised by the resident there that Song



no longer lived at that address. ( CP 45, line 21, 22 and 23). Mr. 

Harris advised plaintiff attorney' s office of the fact that the

defendant, Mr. Song, no longer lived at that address. CP 45 -46. 

At that point the plaintiff contacted private investigator Susan

Montez and requested she locate an individual named Jian O. 

Song. Mrs. Montez, through her search, came up with an

address of 13214 SE
252nd

Street, Covington, Washington. CP

48 -49. Mr. Harris attempted to serve at the Covington address

three times, but was unable to locate any individual and it

appeared that the house was vacant. On the third attempt he left

his business card with contact information on it. CP 45 -46. 

After being unable to serve Mr. Song personally, plaintiff

then placed a copy of the summons and complaint in the mail to

Mr. Song at both addresses that were believed to be Mr. Song' s

and proceeded to do service by publication as provided in

RCW4.28. 100. CP 47. 

IV. Summary of Argument

Defendant alleged Plaintiff failed to effectuate proper

service by publication because Plaintiff failed to conduct a
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diligent search to locate the defendant. CP 1 - 12. Plaintiff

responded with the affidavit of James Harris outlining the

number of times personal service was attempted and the failure

to locate defendant. CP 45 -46. Sheena Hudson, Plaintiff

attorneys legal assistant outlined the method undertaken to

serve defendant. CP 47. Susan Montez also provided a

declaration indicating the search for the address of defendant. 

CP 48 -49. Plaintiff' s position is that service was proper based

on the affidavits provided. The judge should have considered

plaintiff' s pleadings in determining whether or not summary

judgment should be granted. 

V. Argument

STANDARD OF REVIEW

1. " The standard of review of an order of summary

judgment is de novo, and the appellate court performs the same

inquiry as the trial court." American States Insurance Company

v. Symes ofSilverdale, Inc., 150 Wash.2d 462, 78 P. 3d 1266

November 2003). Mutual ofEnumclaw Insurance Company v. 

USFlnsurance Company, 137 Wash.App. 352, 153 P.3d 877
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February 2007) further states " Summary judgment orders are

reviewed de novo and are proper if, after reviewing all the

documents on file, there is no genuine issue as to any material

fact and the moving party is entitled to a judgment as a matter

of law. All facts and inferences are viewed in a light most

favorable to the nonmoving party. Summary judgment is proper

when reasonable persons could only reach the conclusion that

the nonmoving party is unable to establish any facts that would

support an essential element of its claim. ". Page 358, 359. In

order for jurisdiction to attach when a summons is served by

publication, there must be strict compliance with the statute. 

RCW 4.28. 100 outlines the procedure that is to be undertaken

when service is accomplished by summons by publication. 

Longview Fibre Company v. Stokes, 52 Wash.App. 241, 758

P. 2d 1006 ( March 1993). The key language in Longview Fibre

Company is that the plaintiff must have made an honest and

reasonable effort" to find the defendant. The plaintiff here

undertook all the steps as indicated in the affidavits provided to

the Court and outlined in the declarations of James Harris, 
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Susan Montez and Sheena Hudson. The focus of the Court

should be on what reasonable steps the plaintiff took in light of

what was known to the plaintiff and not on other steps that were

possible. See Boes v. Bisiar, 122 Wash.App. 569, 94 P. 3d 975

July 2004). The Court is to consider all of the affidavits that

were filed regarding this issue in this matter. However, the trial

court did not do so even though it would was necessary to make

a complete review by the Court. 

2. The plaintiff filed a motion to reconsider the

Court' s order granting summary judgment requesting that the

court consider all of plaintiff' s affidavits as required by Boes, 

supra. The Court once again declined to consider the plaintiff s

affidavits and denied the motion to reconsider. VRP page 4. 

The declaration filed by plaintiff's attorney, Ronald Ness, ( CP

66 -67) outlines a valid reason for the late filing of the response

and declarations attached to that response. The Court should

have considered all of the pleadings before making a decision

regarding the summary judgment. 



VI. Conclusion

This Court should consider all of the pleadings filed by

both parties in this matter and make a determination, based on

those pleadings, whether a summary judgment was the

appropriate remedy under the facts. Summary judgment was not

an appropriate remedy because Plaintiff complied with all of

the requirements of the statute and the case law. 

Respectfully Submitted this day of 2014. 

NALD D. NESS, WSBA #5299

Attorney for Appellant
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